
Councillor Conduct Tribunal: 

Decision and Reasons 

Misconduct Application 
Local Government Act 2009: Sections 150AQ and 150AS 

Application details: 

Reference No. F21/13081 

Date of Application 1 November 2021 
from the IA 

Applicant: Independent Assessor 

Respondent: Mayor Tom Tate (the Councillor) 

Council: Gold Coast City Council (the Council) 

Complainant: The Tribunal is not permitted to publish the name or identifying details of 
the Complainant in the publication notice to be published on the 
Tribunal's webpage (section 150AS(7)). 

Public Interest No 
Disclosure: 

Allegations: Allegation One (amended) 

It is alleged that on 11 December 2015, Councillor Tom Tate, the Mayor 
and a Councillor of Gold Coast City Council, engaged in misconduct as 
defined in section i7e{�HhHiil 176(3)(d) of the Local Government Act

2009 (the Act), iR �l=la� l=lis eeReh,1e� iRYel• .. eel a hFeael=I ef �l=le �F1:1s� 13laeeel iR 
l=liFR as a ee1:1ReilleF iR �l=la� �l=le eeRel1:1e� was iReeRsis�eR� wi�l=I �l=le leeal 
!;81t'9FRFR9R� 13FiRei13les iR seeUeR 4 /;!Hal '�FaRs13aFeR� aRel e"eeti1t'e

filFEl&e&&es, aRel ele&i&ieR Fl'liillEiRg iR tl=le filW&li& iRteFe&t' aRel &e&tieR 4!;1Hel 
'etl=lisal iilFlel legal SEIAiil"iEIWF ef EiEIWFl&illEIFEi iilFlel lesal !;El','EIFFIFl'IEIFlt 

eFR13le•rees' in that Councillor Tom Tate did not deal with a real or 
perceived conflict of interest in a transparent and accountable way as 
required by section 173(4) of the Act. 

Particulars of the alleged conduct which could amount to misconduct are 
as follows: 

a. On 11 December 2015, Gold Coast City Council (GCCC) held a Council
Meeting. Item 9.4 of the Agenda was the reception and 
consideration of the Governance, Administration & Finance
Committee Report, from the Governance, Administration & Finance
Committee Meeting that was held on 8 December 2015.
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Allegation Two (amended) 

It is alleged that on 6 September 2016, Councillor Tom Tate, the Mayor 
and a Councillor of Gold Coast City Council, engaged in misconduct as 
defined in section 176(3)(b)(ii) 176(3)(d) of the Local Government Act 
2009 (the Act), in that his conduct involved a breach of the trust placed in 
him as a councillor in that the conduct was inconsistent with the local 
government principles in section 4(2)(a) ‘transparent and effective 
processes, and decision making in the public interest’ and section 4(2)(e) 
‘ethical and legal behaviour of councillors and local government 
employees’ in that Councillor Tom Tate did not deal with a real or 
perceived conflict of interest in a transparent and accountable way as 
required by section 173(4) of the Act.  

Particulars of the alleged conduct which could amount to misconduct are 
as follows: 

a.  On 6 September 2016, Gold Coast City Council (GCCC) held a Council 
Meeting. Item 9.3 of the Agenda was the reception and 
consideration of the City Planning Committee Report, from the City 
Planning Committee Meeting that was held on 31 August 2016. 

b.  A number of items from the City Planning Committee Report were 
considered separately within Agenda Item 9.3. This included 

, which related to a development application for a 
material change of use for multiple dwellings (479 dwellings) at 

, Surfers Paradise, being the main development 
application for the proposed  development. With respect 
to Item 7: 

i.  The applicant and landowner in the matter was . 

ii. The officer’s report for  of the City Planning Committee 
Meeting recommended that the application be approved. At the 
City Planning Committee Meeting, a Committee 
Recommendation was moved and carried in line with the 
recommendation of officers . 

c.  Councillor Tate attended the Council Meeting on 6 September 2016 
and was Chair of the meeting. 

d.  At Agenda Item 9.3 of the Council Meeting on 6 September 2016, a 
motion was moved with respect to  of the City Planning 
Committee Report, . 

e.  The matter was not an ordinary business matter. 

f.  Councillor Tate voted on the matter and the motion was carried 
unanimously. 

g.  As at the date of the meeting, , of which was 
the founder and director, was the project manager and authorised 
representative for the applicant in this matter, with respect to the 
acquisition and development of the  site at , 
Surfers Paradise.  was also a spokesperson for the 
development. 
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c. On 13 August 2021 the Councillor requested an extension to respond to the matters, which was 
granted by the Independent Assessor. 

d. On 13 September 2021 the Councillor requested a further extension to respond to the matters, 
which was again granted by the Independent Assessor. 

e. On 1 October 2021 the Councillor provided a response to the Section 150AA Notice and disputed 
the alleged misconducts. 

f. On 2 November 2021, the Applicant filed an application with the Tribunal. 

g. On 18 September 2023, the Tribunal President constituted the Tribunal panel for this matter. 

h. Directions were issued by the Tribunal on 28 September 2023. 

i. On 5 October 2023 the Applicant, with the consent of the Respondent, sought amendments to 
the allegations contained in the application. 

j. On 6 October 2023 the Tribunal allowed the amendments. 

 

Conduct of hearing 
3. The hearing was conducted on the documents. 

 

Standard of Proof   
4. The standard of proof in the hearing is the balance of probabilities (section 150AP(4) of the Act). In 

making its decision the Tribunal considered Briginshaw v Briginshaw (1938) 60 CLR 336 at 361-362 
where it was said by Dixon J as he then was: 

“Except upon criminal issues to be proved by the prosecution, it is enough that the affirmative of 
an allegation is made out to the reasonable satisfaction of the tribunal. But reasonable 
satisfaction is not a state of mind that is attained or established independently of the nature and 
consequence of the fact or facts to be proved.  

The seriousness of an allegation made, the inherent unlikelihood of an occurrence of a given 
description, or the gravity of the consequences flowing from a particular finding are 
considerations which must affect the answer to the question whether the issue has been proved 
to the reasonable satisfaction of the tribunal”.  

5. In Qantas Airways Limited v Gama [2008] FCAFC 69, Branson J commented on the above statements 
and said: 
 

"His Honour made plain that before accepting the truth of evidence of a particular allegation, the 
tribunal should give consideration to the nature of the allegation and the likely consequences 
which will follow should it be accepted". 

Evidence and material considered 
6. The Tribunal has considered the evidence provided to it although it has not found it necessary to refer 

to, or comment on, each item of that evidence. In considering any allegation, the Tribunal is obliged 
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to decide, in terms of sections 150AL, 150AP and 150AQ of the Act, whether or not Mayor Tate 
engaged in misconduct.  

A. Documentary Evidence 

Initial documentation provided to the Tribunal including: 

• Section 150AJ Application to the Tribunal about alleged misconduct; 

• Annexure A – Statement of Facts; 

• Annexure B – Section 150AA Notice and Opportunity to Respond; 

• Annexure C – Response to section 150AA Notice; 

• Annexure D – Brief of Evidence; 

• Relevant training undertaken by the Councillor; 

• Disciplinary history of the Councillor; 

• Witness Statements; 

o Affidavit of . 

o Affidavit of . 

o Affidavit of Thomas Richard Tate affirmed on 18 October 2023. 

Additional material considered including: 

• Submissions from the parties; 

o Submissions for the Applicant dated 3 November 2023. 

o Submissions for the Respondent dated 17 November 2023. 

o Submissions in Reply for the Applicant dated 24 November 2023. 

Discussion and findings 
7. The Applicant alleges that the Respondent engaged in four instances of misconduct. At the time of 

the alleged conduct councillors were required to comply with the obligation contained in section 
173(4) of the Act. 

 

Legislation 

8. The definition of misconduct at the time of these allegations was: 

176 What this division is about 

… 

(3) Misconduct is conduct, or a conspiracy or attempt to engage in conduct, of or by a councillor –  

 

 … 

(d) that contravenes section 171(1) or 173(4). 

       … 

 
9. Section 173 of the Act was as follows: 
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173 Councillor’s conflict of interest at a meeting 

(1) This section applies if –  
a. a matter is to be discussed at a meeting of a local government or any of its committees; 

and 
b. the matter is not an ordinary business matter; and 
c. a councillor at the meeting –  

i. has a conflict of interest in the matter (the real conflict of interest); or 
ii. could reasonably be taken to have a conflict of interest in the matter (the 

perceived conflict of interest). 
(2) a conflict of interest is a conflict between –  

a. a councillor’s personal interests; and  
b. the public interest; 

that might lead to a decision that is contrary to the public interest. 

(3) However, a councillor does not have a conflict of interest in a matter –  
a. merely because of –  

i. an engagement with a community group, sporting club or similar organisation 
undertaken by the councillor in his or her capacity as a councillor; or 

ii. membership of a political party; or 
iii. membership of a community group, sporting club or similar organisation if the 

councillor is not an office holder for the group, club or organisation; or 
iv. the councillor’s religious beliefs; or 
v. the councillor having been a student of a particular school or the councillor’s 

involvement with a school as parent of a student at the school; or 
b. if the councillor has no greater personal interest in the matter than that of other persons 

in the local government area. 
(4) The councillor must deal with the real conflict of interest or perceived conflict of interest in a 

transparent and accountable way. 
(5) Without limiting subsection (4), the councillor must inform the meeting of –  

a. the councillor’s personal interests in the matter; and 
b. if the councillor participates in the meeting in relation to the matter, how the councillor 

intends to deal with the real or perceived conflict of interest. 

… 

Applicant’s submissions 

10. The Applicant alleges that the Respondent, having a real or perceived conflict of interest in the matters 
that are the subject of the allegations, did not comply with section 173(4) of the Act on any of the 
relevant occasions.3 

Respondent’s submissions 

11. The Respondent submitted that: 4 

 
3 Applicant’s submission dated 3 November 2023 at paragraph [25]. 
4 Respondent’s submission dated 17 November 2023 at paragraph [1.1]. 
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• Pursuant to s 150AR(1)(b)(ii) of the Act, Councillor Tate is reprimanded; 

 

62. The Tribunal orders that, for Allegation 2, within 60 days of the date that a copy of this decision and 
orders are given to him by the Registrar:  
 
• Pursuant to s 150AR(1)(b)(ii) of the Act, Councillor Tate is reprimanded; 

 
• Pursuant to s 150AR(1)(b)(v) of the Act, that Councillor Tate reimburse the local government 

for $500 representing some of the costs arising from the councillor’s misconduct. 
 
 

63. The Tribunal orders that, for Allegation 3, within 60 days of the date that a copy of this decision and 
orders are given to him by the Registrar:  
 
• Pursuant to s 150AR(1)(b)(ii) of the Act, Councillor Tate is reprimanded; 

 
• Pursuant to s 150AR(1)(b)(v) of the Act, that Councillor Tate reimburse the local government 

for $1,250 representing some of the costs arising from the councillor’s misconduct. 

 
64. The Tribunal orders that, for Allegation 4, within 90 days of the date that a copy of this decision and 

orders are given to him by the Registrar:  
 
• Pursuant to s 150AR(1)(b)(ii) of the Act, Councillor Tate is reprimanded; 

 
• Pursuant to s 150AR(1)(b)(v) of the Act, that Councillor Tate reimburse the local government 

for $1,250 representing some of the costs arising from the councillor’s misconduct. 
 

Considerations pursuant to the Human Rights Act 2019 (Qld) (the HRA)   
65. In the circumstances of this matter, the Tribunal considers it has discharged its obligation to observe 

and protect the Councillor’s human rights by conducting a procedurally fair hearing pursuant to the 
provisions of the Local Government Act. Furthermore, the Tribunal considered these human rights in 
the context of sections 21 (freedom of expression), 23 (taking part in public life), 24 (property rights) 
and 25 (privacy and reputation) of the Human Rights Act to be potentially engaged. 

 

66. The Tribunal was satisfied during the hearing process that in dealing with the matter before it that 
any limitation of rights protected and applicable by the provisions are reasonable and lawful in the 
context of the empowering statute which prescribes the Tribunal’s powers and role.  

 
67. The Tribunal also has a statutory duty, imposed by section 58 of the HRA, to act compatibly and make 

decisions compatibly with human rights. In making a decision as a “decision maker” under the Act, the 
Tribunal is also bound to give “proper consideration to a human right relevant to the decision”. 

 
68. Section 31 of the HRA is engaged because the Tribunal conducted a hearing in relation to the 

Applicant’s application of 1 November 2021. Although the Tribunal is not a criminal or civil proceeding 
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in the strict sense, the Respondent has the right to “have the charge or proceeding decided by a 
competent, independent and impartial court or tribunal after a fair and public hearing”. 

 
69. The Hearing of this application was not in public; however, section 31(2) of the HRA permits a court 

or tribunal to “exclude…the general public from all or part of a hearing in the public interest or the 
interests of justice”. The Tribunal is empowered by section 150AP(2)(a) of the Act and section 298 of 
the Local Government Regulations 2012 (Qld) to hold private hearings if “the conduct tribunal 
considers it appropriate in all the circumstances”, which was the case in the present matter. 

 
70. Further, the decision of this proceeding will be made publicly available in accordance with the 

provisions of the Act and consistent with section 31(3) of the HRA. 

 
71. The Respondent equally has a right to be treated as a person before the law under section 15(1) of 

the HRA and has been treated as such throughout this hearing. The Tribunal is satisfied, on the basis 
of the above procedural history, that it has offered the Respondent sufficient opportunity to be heard 
and take part in the hearing that may result in a decision adverse to his interests. 

 
72. The Tribunal noted various items of procedural compliance required prior to conducting a hearing.22  

 

Notices 
73. Following the finalisation of this Decision and Reasons, the Tribunal will arrange for notices to be sent 

to relevant parties as required by section 150AS of the Act.   

 

Troy Newman Gabe Bednarek Carolyn Ashcroft 

Chairperson Tribunal Member Tribunal Member 

Signed: 

 

 

Authorised 23 Signed: 

Date: 24 April 2024 

 

 

 
22 See paragraph 2 (c)(d)(e)&(f) of this report. 
23 Member Bednarek authorised the release of this decision and reasons by an email to the Chair dated 24 April 2024. 




